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Court of Appeals of the District of Columbia. 


No. 3956. 

William J. Dante, Collector, &c., Appellant, 

vs. 

L. Miniggio. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65982. 

L. Miniggio, Plaintiff, 
vs. 

William J. Dante, Collector of the Estate of Stilson Hutchins, De¬ 
ceased Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 8, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65982. 

L. Miniggio, Plaintiff, 
vs. 

William J. Dante, Collector of the Estate of Stilson Hutchins, De¬ 
ceased Defendant. 

The plaintiff sues the defendant, William J. Dante, Collector of 
the Estate of Stilson Hutchins, deceased, for money payable by the 
deceased to the plaintiff for goods sold and delivered by the plaintiff 
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to the deceased; and for work done and materials provided by the 
plaintiff for the deceased at his request; and for money lent by the 
plaintiff’ to the deceased; and for money paid by the plaintiff for the 
deceased at his request; and for money received by the deceased for 
the use of the plaintiff'; and for money found to be due from the 
deceased to the plaintiff on accounts stated between them. And the 
plaintiff claims the sum of 13,309.64 francs (French coin) with in¬ 
terest from the 12th day of August, 1921, and the costs of this suit, 
according to the particulars of demand hereto annexed. 

JOHN C. AND TIIOS. M. GITTINGS, 

Attorneys for Plaintiff. 

2 Particulars of Demand. 

Filed September 8, 1921. 

* * * * * * * 

Madame Rose Hutchins to Madame L. Miniggio, Dr. 

Amount of invoice of January 27th 

ending October 30th, 1908 . 8,150.30 Fr. 

Paid on account, April 6th, 

1909 . 500 Fr. 

Paid on account, May 28th, 

1909 . 500 

Paid on account, Sept. 26th, 

1909 . 1,000 

Paid on account, Feb. 5th, 

1911 . 500 

- 2,500.00 

- 5,656.30 Fr. 


May 

6th, 1909. 

Tagal hat, black and white, lined 
with a white yedda, black vel¬ 
vet trims. 

120 

(< 

tt tt 

“Crin” hat, black, lined blue vel¬ 
vet with blue feathers. 

270 

u 

k a 

Straw hat, violet with roses. 

180 

tt 

tt u 

A bouquet for waist. 

15 

tt 

tt a 

A veil, plum color. 

8 

tt 

7th, “ 

A rose, “franco” red jasmine ... 

A white scarf, pompadour. 

10 

tt 

tt u 

125 

tt 

8th, “ 

“Crin” hat, black, “lame” velvet 
black velvet knots, black curled 
feathers . 

110 

it 

tt tt 

1.50 m. white press-point, black 
points at 8. 

12 

tt 

Q 

10th, “ 

One bouquet, “muguet” leaves .. 

16 

O 

May 

12th, 1909. 

Tagal hat, black with — feathers 


* 

and ostrich aigrette. 

130 
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June 

23rd, 

1909 

it 

tt 

u 

tt 

24th, 

tt 

It 

tt 

tt 

Aug. 

31st, 

tt 

Sept. 

4 th, 

n 

Sept. 

27th, 

tt 

Oct. 

2nd, 

n 

Oct. 

9th, 

tt 

tt 

it 

n 

it 

12th, 

tt 


Bonichon reddish brown, figured 

velvet . 

Reddish brown muslin scarf .... 
1.40 white press-point, black 

square points at 8. 

A hat, white “lame,” black velvet 

roses . 

A velvet hat (toque) black, tinted 

aigrette . 

Black velvet hat “marabout” furs 

fixed . 

'Dore hat, white, black feathers . 
A hat black ground, velvet .... 
Glazed muslin scarf, black-blue 

“marabout” . 

Satin hat, “Corinth,” black vel¬ 
vet, skunk. 

Reddish brown hat, velvet lined, 
feathers mixed. 


100 

25 

11.20 

150 

90 

90 

90 

190 

120 

200 

100 


Interest at the rate of six per cent 
on 7,818.50 francs from Octo¬ 
ber 12th, 1909, to August 12th, 
1921 . 


7,818.50 Fr. 

5,551.14 


Total 


13,369.64 Fr. 
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Amended Declaration. 

Filed September 30, 1921. 

★ * * * * * 


The plaintiff sues the defendant, William J. Dante, Collector of 
the estate of Stilson Hutchins, deceased, for money payable by the 
deceased to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the deceased; and for work done and materials provided by 
the plaintiff for the deceased at his request; and for money lent by 
the plaintiff to the deceased; and for money paid by the plaintiff 
for the deceased at his request; and for money received by the 
deceased for the use of the plaintiff; and for money found to be due 
from the deceased to the plaintiff on accounts stated between them. 
And the plaintiff claims the sum of $2,673.93 with interest at the 
rate of six per cent from the 12th day of August, 1921, and the costs 
of this suit, according to the particulars of demand hereto an¬ 
nexed. 

J. C. AND T. M. GITTINGS, 

Attorneys for Plaintiff. 
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No objection to filing of amended declaration and particulars of 
demand. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

Leave to file granted. 

WENDELL P. STAFFORD, 

Justice. 

5 Amended Particulars of Demand. 

Filed September 30,1921. 
******* 

Madame Rose Hutchins to L. Miniggio, Dr. 

1 Foli 39. 

Amount of your account as fol-ows drawn and rendered 

August 3rd, 1909 . $1,687.70 

Paid on account September 22, 1909 . 200.00 


$1,487.70 

August 31, 1909. One velvet toque with golden 

aigrette. 18.00 

September 4, 1909. One velvet hat with great mara¬ 
bout fur. 18.00 

September 27, 1909. One golden hat, white plume... 18.00 

October 2, 1909. One golden hat, velvet lined .... 38.00 

Octobci 9, 1909. One mousseline scarf frosted with 

gr. marabout. 24.00 

October 9, 1909. One satin eorinth, velvet 40.00 

October 12, 1909. One hat velvet lined with golden 

plume . 20.00 


Total . $1,663.70 

February 8, 1911. Paid on account one check .... 100.00 


$1,563.70 

Interest at the rate of six per cent on $1,563.70 from Oc¬ 
tober 12th, 1909, to August 12th, 1921. 1,110.23 


Balance due . $2,673.93 
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6 Plea. 

Filed October 13, 1921. 

* * * * * * * 

For plea to the amended declaration herein, defendant says that 
the decedent, Stilson Hutchins, did not promise in manner and form 
as alleged. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

Joinder of Issue. 

Filed October 17, 1921. 

* * * * * * * 

The plaintiff joins issue on the plea of the defendant. 

JOHN C. AND TIIOS. M. GITTINGS, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, November ‘2 2d, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Iloehling, 
Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, and a jury of good and lawful men of this District, to wit: Chas. 
II. Abbott, Kich’d I). Beckham, Frank A. Carpenter, Adelbert 
Dumpier, Boyd C. Phillips, John C. Haley, Wm. II. Ream, Walter 
F. Reed, Wm. A. Reese, Jas. A. Soper, Wm. B. Soper and August A. 
Spec-lit, who are duly sworn to well and truly try the issues herein 
joined, and after this cause is given to the jury in charge, they upon 
their oath say—We, the jury, find that the account sued on 

7 arose in France and originally payable in francs, amounting 
to 7,818.56 francs, with interest at 6% in francs thereon 

from Oct. 12, 1909, and further that the defendant at the trial ten¬ 
ders such amount in francs with interest in francs as aforesaid 
added thereto and costs of suit to date, but that the plaintiff de¬ 
clines such tender and claims the right to recover the equivalent in 
dollars as of said Oct. 12, 1909, of said 7,818.50 francs, amounting 
to $1,563.70 and interest in dollars thereon at 6% from said Oct. 12, 
1909, which claim the jury finds to be established if the account be 
due and payable in dollars as of the date named. But the jury are 
ignorant in point of law, on which side they ought upon these facts 
to find the issue; and if, upon the whole matter, the court shall be of 
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the opinion that the issue is proved, for the plaintiff, they find for the 
plaintiff accordingly, and that the money payable to him by the 
defendant is the sum of $1,563.70 with interest at the rate of 6% per 
annum from Oct. 12, 1909; but if the court shall be of opinion that 
the plaintiff is entitled to a verdict for the value in dollars computed 
as of this date of the 7,818.50 francs, constituting the original ac¬ 
count, with interest in francs thereon from Oct. 12, 1909 at 6% 
per annum computed to this date, then their verdict is for the plain¬ 
tiff, including such interest, for $1,019.94, the equivalent of 14.170 
francs, and which amount is inclusive of all interest to this date. 

8 Supreme Court of the District of Columbia. 

Tuesday, November 28th, 1922. 

Session resumed pursuant to adjournment, Hon. A. A. Hochling, 
Justice, presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and the Court being of opinion, upon consideration of the special 
verdict of the jury rendered in this cause that the plaintiff ought to 
recover of the defendant, judgment on said verdict is ordered ac¬ 
cordingly. Wherefore, it is considered, that plaintiff recover of the 
defendant as collector aforesaid, and have execution thereof against 
the assets of the estate of said Stilson Hutchins, deceased, now in 
hand, or that may hereafter come into his hands, due regard being 
had to all lawful claims thereagainst; the sum of Fifteen Hundred 
Sixty-three and 70/100 Dollars ($1,563.70), with interest thereon 
from the 12th day of October, 1909, together with his costs of suit to 
be taxed by the clerk. 

From the foregoing judgment, the defendant by his attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of Three Thousand Dollars ($3,000.00) or for costs 
only, in the sum of One Hundred Dollars. 

9 Memorandum. 

December 18, 1922.—Undertaking on Appeal (supersedeas) ap¬ 
proved and filed. 

Assignments of Error. 

Filed January 24, 1923. 

******* 

The defendant assigns the following errors in the judgment en¬ 
tered: 

1. In entering judgment for plaintiff. 

2. In not entering judgment for defendant. 
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3. In not holding that the defendant’s tender at the trial of full 
payment of plaintiff's claim in French francs, with interest in 
francs up to trial, and all costs, prevented the plaintiff from obtain¬ 
ing any judgment against the defendant in the case. 

4. In not holding that French francs being a standard of value 
in France, the country where the French contract sued upon, pay¬ 
able in French francs, was entered into, there can be no such thing 
as depreciation or appreciation of the value of a French franc in that 
country, and consequently, that another country can give judgment 
for that amount only of its own currency that will produce at the 
time of trial the precise number of French francs contracted for, 
with interest, and not such amount as will produce a greater number 
of French francs or a lesser number of such francs because of any 
actual or supposed depreciation or appreciation in value of French 
francs. 

5. In not holding that, since plaintiff’s claim arose under 

10 French contract for the sale of merchandise in France to be 
paid for in French francs, it remains wholly a foreign debt, 

payable in French francs, until its specific character as a foreign 
debt becomes lost by the recovery of a judgment upon it in another 
country, and that consequently the defendant could, at any time be¬ 
fore the recovery of such judgment, pay the debt in French francs; 
wherefore plaintiff’s recovery in this case must be limited and com¬ 
puted according to the rate of exchange at the time of the trial. 

G. In holding that the plaintiff by the bringing of his action in 
this country upon a French contract payable in French francs had a 
right to a more favorable judgment than he could have obtained had 
action been brought in France. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

Service of a copy of the foregoing Assignment of Errors acknowl¬ 
edged this 23rd day of January, 1923. 

T. M. GITTINGS, 
Attorney for Plaintiff. 

Designation of Record. 

Filed January 24, 1923. 

******* 

The Clerk will please prepare a transcript of record on appeal in 
the above case, including the following: 

1. Original declaration and particulars of demand. 

2. Amended declaration and particulars of demand. 

11 3. Plea. 

4. Joinder of Issue. 

5. Special verdict. 

6. Judgment on verdict, with appeal noted by defendant. 
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7. Notation of filing an approval of supersedeas appeal bond on 
defendant's appeal December 18, 1922. 

8. Assignment of Errors. 

9. This designation. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

Service of a copy of the foregoing Designation of Record acknowl¬ 
edged this 23rd day of January, 1923. 

T. M. GITTINGS, 
Attorney for Plaintiff. 


12 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 05982 at Law, wherein L. 
Miniggio is Plaintiff and William J. Dante, Collector of the Estate of 
Stilson Hutchins, deceased, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st dav of February, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN II. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia, Supreme Court. No. 
3956. William J. Dante, collector, &c. t appellant, vs. L. Miniggio. 
Court of Appeals, District of Columbia. Filed Feb. 3, 1923. Henry 
W. Hodges, clerk. 
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din tlfp (Eourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1923 


No. 3956 


WILLIAM J. DANTE, COLLECTOR OF THE ES¬ 
TATE OF STILSON HUTCHINS, DECEASED, 
Appellant, 

vs. 

L. MINIGGIO, Appellee. 


BRIEF FOR APPELLANT 


Statement of Case 

Appellant, William J. Dante, Collector of the Estate 
of Stilson Hutchins, Deceased, was sued in an action at 
law in the Supreme Court of the District of Columbia, 
filed September 8, 1921, under the common counts for 
“13369.64 francs (French coin)”—7818.50 francs thereof 
representing the original account, and the remaining 
5551.14 francs representing interest in francs claimed 
thereon—as being an account in French francs incurred 
by “Madame Rose Hutchins to Madame L. Miniggio” 
(Rec. pp. 1-3). Subsequently, on September 30, 1921, 
appellee filed an amended declaration and an amended 
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particulars of demand, by which her claim was converted 
into an itemized account in American dollars, rather than 
in French francs, and with no recital of the date on which 
the exchange was computed (Rec. pp. 3-4). Appellant 
pleaded the general issue (Rec. p. 5), upon which issue 
was joined (Rec. p. 5), and upon the trial a special 
verdict was rendered as follows: 

“We, the jury, find that the account sued on 
arose in France and originally payable in francs, 
amounting to 7,818.56 francs, with interest at 6% 
in francs thereon from Oct. 12, 1909, and further 
that the defendant at the trial tenders such 
amount in francs with interest in francs as afore¬ 
said added thereto and costs of suit to date, but 
that the plaintiff declines such tender and claims 
the right to recover the equivalent in dollars as 
of said Oct. 12, 1909, of said 7,818.50 francs, 
amounting to SI,563.70 and interest in dollars 
thereon at 6% from said Oct. 12, 1909, which 
claim the jury finds to be established if the ac¬ 
count be due and payable in dollars as of the 
date named. But the jury are ignorant in point 
of law, on which side they ought upon these facts 
to find the issue; and if, upon the whole matter, 
the court shall be of the opinion that the issue is 
proved, for the plaintiff, they find for the plaintiff 
accordingly, and that the money payable to him 
by the defendant is the sum of $1,563.70 with 
interest at the rate of 6% per annum from Oct. 
12, 1909; but if the court shall be of opinion that 
the plaintiff is entitled to a verdict for the value 
in dollars computed as of this date of the 7,818.50 
francs, constituting the original account, with in¬ 
terest in francs thereon from Oct. 12, 1909, at 6% 
per annum computed to this date, then their 
verdict is for the plaintiff, including such interest, 
for $1,019.94, the equivalent of 14,170 francs, and 
which amount is inclusive of all interest to this 
date.” 
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Upon this special verdict the Court below entered a 
judgment against the appellant for $1,563.70, with inter¬ 
est thereon from October 12, 1909 (Rec. p. 6). This 
appeal is prosecuted from that judgment. 

Assignment of Errors 

The errors assigned in the judgment below are as 
follows: 

“1. In entering judgment for plaintiff. 

“2. In not entering judgment for defendant. 

“3. In not holding that the defendant’s tender at the 
trial of full payment of plaintiff’s claim in French francs, 
with interest in francs up to trial, and all costs, prevented 
the plaintiff from obtaining any judgment against the 
defendant in the case. 

“4. In not holding that French francs being a standard 
of value in France, the country where the French contract 
sued upon, payable in French francs, was entered into, 
there can be no such thing as depreciation or appreciation 
of the value of a French franc in that country, and conse¬ 
quently, that another country can give judgment for that 
amount only of its own currency that will produce at 
the time of trial the precise number of French francs con¬ 
tracted for, with interest, and not such amount as will 
produce a greater number of French francs or a lesser 
number of such francs because of any actual or supposed 
depreciation or appreciation in value of French francs. 

“5. In not holding that, since plaintiff’s claim arose 
under French contract for the sale of merchandise in 
France to be paid for in French francs, it remains wholly 
a foreign debt, payable in French francs, until its specific 
character as a foreign debt becomes lost by the recovery 
of a judgment upon it in another country, and that con¬ 
sequently the defendant could, at any time before the 
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recovery of such judgment, pay the debt in French 
francs; wherefore plaintiff’s recovery in this case must be 
limited and computed according to the rate of exchange 
at the time of the trial. 

“6. In holding that the plaintiff, by bringing of his 
action in this country upon a French contract payable 
in French francs, had a right to a more favorable judg¬ 
ment than he could have obtained had action been 
brought in France (Rec. pp. 6-7).” 

Argument 

The contract sued upon was a simple one of sale of 
merchandise in France to be paid for in French francs. 
The questions arising under the assignment of errors are 
embraced within two propositions, namely: 

1. Is the rate of exchange, in the case of a suit 
upon a foreign debt originally made payable in a 
foreign currency, computed as of the time when 
the foreign debt loses its specific character and 
becomes merged into a judgment of another coun¬ 
try in a different currency, or is it computed as of 
the time when the foreign debt originally arose? 

2. If the former, did not the tender by ap- 
pellaht, at the trial, of the full amount in francs, 
with interest and costs of suit up to that time, 
debar the appellee from taking any judgment in 
this case against appellant? 

I 

Date of Computation of Exchange in Suit on Foreign 
Debt Made Payable in Foreign Currency 

This question must, of course, be decided upon prin¬ 
ciple, and neither party can have the right to select, for 
the purpose of exchange, whatever date may be more 
advantageous to him. If the rating of French francs in 
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this country had risen, instead of declining, between 
1909 and 1921, the computation of the exchange, as of 
the date of the judgment in this case, would have been 
entirely satisfactory to appellee, and would, of course, 
not have been subject to criticism by appellant who 
could not be heard to claim that the judgment should be 
any less than it would be at the same date if entered in 
a French court. The converse of the proposition is also 
necessarily true, that appellee cannot have a judgment 
here for a greater amount than the equivalent, at the 
time of the judgment, of the French francs which a 
French court would then award. In a word, French 
francs being a standard value in France, the country 
where the French contract sued upon, payable .in French 
francs, was entered into, there is, and can be, no such 
thing as depreciation or appreciation of the value of a 
French franc in that country, and, consequently, when 
such foreign debt is sued upon in another country, the 
judgment must be for such amount as will produce at 
the time of trial (or judgment) the precise number of 
French francs contracted for, with interest, and not for 
such amount as will produce a greater or lesser number 
of such French francs based upon an actual or supposed 
depreciation or appreciation in value of French francs. 
This is in accord with the universal holding that a defend¬ 
ant in a suit upon a foreign debt, at any time before 
judgment, may pay the debt in the foreign currency, with 
interest, and costs, because, until its specific character 
as a foreign debt becomes lost and merged into the judg¬ 
ment of another country, it remains wholly a foreign 
debt, payable in foreign currency. 

In the case of Sirie vs. Godfrey, 196 Appellate Division, 
N. Y., at page 536 (decided in 1921), the Court said: 

“I think the court correctly decided that the con¬ 
tract between the parties was a simple one of sale 
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of merchandise to be paid for by the defendant in 
French francs. I am further of the opinion that 
even assuming that the defendant failed to pay 
said indebtedness when the same became due, 
nevertheless the plaintiff can not recover upon the 
trial the American equivalent of 10,450 francs, 
the purchase price of said merchandise, at the rate 
of exchange at the time said indebtedness was 
payable, but that at most the plaintiff was entitled 
to recover in American money the equivalent of 
the French francs stipulated in the contract at the 
rate of exchange prevailing at the time of the 
rendition of the judgment. This was a French 
contract for the sale in France of French goods for 
which the purchaser agreed to pay in French 
francs at Paris, France. At any time before suit 
was brought the defendant could have tendered 
the plaintiff at Paris, France, the 10,450 francs in 
full payment of her claim, and plaintiff would 
have been compelled to accept the same. Indeed, 
as late as October 4, 1919, but seven months prior 
to the commencement of the action, in her letter 
to defendant the plaintiff claimed no more than 
payment of the 10,450 francs in discharge of de¬ 
fendant’s indebtedness to her. The purchase price 
of the goods in question was not payable in Amer¬ 
ican dollars, nor was it payable in German marks. 
It was payable in French francs. And by merely 
bringing action in this jurisdiction, the plaintiff, 
I apprehend, acquired no right to a more favor¬ 
able judgment than she could have obtained had 
action been brought in France.” 


That case is in accord with the early and leading Mary¬ 
land decision on the subject, decided in 1866, of Marburg 
vs. Marburg, 26 Md. 8, pages 20-21, where a suit in Mary¬ 
land had been brought on a foreign debt, payable in 
foreign currency, and the recovery was directed to be 
“computed according to the rate of exchange at the time 
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of the trial and judgment,” the Court stating the reason 
therefor as follows: 

“According to the ordinary rules of legal reason¬ 
ing, the specific character of a foreign debt, as 
such, is lost by the recovery of a judgment upon 
it here. In such a case the debt merges in the 
judgment, which presumptively ascertains the lia¬ 
bility of the debtor according to the law of the 
contract, and by the recovery of the judgment it 
becomes a domestic debt of record, in all respects 
subject to the law of the forum.” 

In Cropper vs. Nelson (decided in 1811) Federal No. 
3417, 6 Fed. cases 873, it was held that in the case of a 
contract for payment in foreign money, the exchange is 
to be settled at the rate prevailing when the verdict is 
rendered. 

In the case of re Saigon Maru, 267 Fed. 881, at page 
893, it was held: 

“As libelant is enabled to discharge these 
damages in the money of the realm w r here pay¬ 
able, the decree should be for the amount in money 
of the United States, that will enable libelant to 
discharge such liability at this date, being the date 
of the entry of the decree.” 

Also in the case of re the Hurona, 268 Fed. 910, the 
same rule was laid dow r n. 

Again, in Liberty National Bank of New York vs. Burr, 
270 Fed. 251, it was held that where a foreign contract 
is payable in foreign currency, the rate of exchange is to 
be computed as of time of judgment. 

This established line of settled decisions is attempted 
to be overthrown by a single inferior Federal case, Page 
vs. Levinson, 281 Fed. 555, which did not involve a for¬ 
eign debt arising under a foreign contract for the pur¬ 
chase price of goods sold, to be paid for in foreign 
currency, but involved a claim for damages for breach 
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of contract made between citizens of Maryland and a 
citizen of France. The opinion in that case expressly 
admits that: 

“At any time before proceedings were insti¬ 
tuted, the defendants could have tendered the 
plaintiff the exact amount of francs due him, no 
matter how greatly between the breach and the 
tender, their value as measured in American 
money, had fallen.” 

Notwithstanding this admission, the court undertook 
to hold that, by the filing of a suit, the plaintiff acquired 
rights superior to those which he had on the day preced¬ 
ing the filing of suit and antedating such filing as early 
as the date of the alleged breach of contract. That court 
even expressed regret that it could not carry the date 
back still further to the date of the making of the con¬ 
tract. Such attempted overruling of the settled holding 
in this country, on the subject of computing as of time 
of trial the exchange in the case of a foreign debt payable 
in foreign currency was erroneously assumed by that 
court to have the sanction of the Supreme Court of the 
United States and of the House of Lords of England. 
The Supreme Court decision adverted to in that connec¬ 
tion, Birge-Forbes Co. vs. Heye, 251 U. S. 317, involved 
merely a suit by an agent to recover from his principal 
actual reimbursement for disbursement made by the 
agent in marks for the benefit of the principal, and, 
under the established rule that an agent occupies a trust 
relationship and can only obtain reimbursement for his 
actual outlay, whatever it might be, it was held to be 
proper to take “the value of the German mark at par in 
the absence of evidence that it had depreciated at the 
time of the plaintiff’s payments.” It is difficult to com¬ 
prehend what possible relation this matter has to do with 
the matter now before the court. So also as to the House 
of Lords case referred to, Owners of S. S. Celia vs. Owners 



9 


of S. S. Volturno, 2 App. Cases 544 (Law Reports, 1921); 
because that case did not involve a foreign debt arising 
under a foreign contract payable in foreign currency, but 
involved a claim for damages at sea arising out of a tort, 
namely, a collision in the Mediterranean, and in the 
course of the written opinions filed by the various Lords, 
it was expressly stated by Lord Sumner: 

“As to Marburg vs. Marburg, 26 Md. 8, it is a 
case of a breach of contract to pay abroad a sum 
of money, which was the price of goods sold and 
delivered. It purports to follow Scott vs. Bevan, 
3 B. Ad. 78 and has no reference to damages for a 
wrong not arising out of a contract.” 

As a matter of law, the American dollar has not de¬ 
preciated, and can not depreciate, in this country. Also, 
as a matter of law in France, the French franc has not, 
and can not, depreciate in that country. They are, re¬ 
spectively, the standards of value for the respective coun¬ 
tries. It would be idle for the plaintiff in a suit in France 
to urge upon the court there that francs had depreciated, 
because foreign countries were allowing a lower rate of 
exchange for them; and, correspondingly, it would be 
futile for any one in this country to attempt to have an 
American court deal with the American dollar as having 
depreciated, because, forsooth, only thirty to fifty cents 
on the dollar can be obtained in some foreign country or 
countries, or here in comparison with ten years ago. So 
that, not only was the plaintiff’s claim liable to be ex¬ 
tinguished at any time, being a foreign debt payable in 
a foreign currency, by the tender and payment of such 
foreign currency, but no French court could possibly 
require payment to a plaintiff upon any other basis. Yet 
the appellee who recognized this fully in the original 
declaration, seeks to depart from it in the amended 
declaration, and to have this court deal with such foreign 
debt and contract, payable in foreign currency, upon a 
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new and different basis. Settled principles are certainly 
not changed by the degree or extent of actual or sup¬ 
posed depreciation of foreign currency in other countries 
at any time or times; and, as plainly stated in Marburg 
vs. Marburg, supra, where merchandise in a foreign coun¬ 
try is sold payable in foreign currency, the obligation to 
pay is a foreign debt and remains so, no matter where it 
is sued upon, until a new judgment contract in a domestic 
court takes its place, and as the change from the one to 
the other takes place as of the moment of such judg¬ 
ment, the rate of exchange to be computed must neces¬ 
sarily be arrived at as of that moment. 

It follows therefore that, even aside from appellant’s 
special tender at the trial, and had no such tender been 
made, the maximum amount for which judgment ought 
to have been entered against appellant was $1,019.94, the 
equivalent in dollars, at the time of the trial, of 14,170 
francs, inclusive of both principal, 7,818.50 francs, and 
interest, 6.351.50 francs. 


II 

Effect of Tender Made at Trial 

As appears from the special verdict, tender of the last 
named, together with costs, was made by appellant at 
the trial (Rec. p. 5), and such tender has not been with¬ 
drawn, but is still made by appellant and refused by 
appellee. The consequence is that appellee must either 
accept the tender, or have the case dismissed. Had ap¬ 
pellant made tender in advance of the filing of the suit, 
it would not have been necessary for him to have included 
any costs in his tender, but, not having done so, he was 
compelled to make, and did make, full tender at the trial 
of principal, interest and costs. It would be a startling 
proposition, for which counsel has been unable to find 
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any authority, to say that any person can be subjected 
to the entry of a judgment against him spread upon the 
judgment docket of the court, merely because his ad¬ 
versary desires it and refuses to accept full payment 
tendered in open court when the judgment is sought. 

It is respectfully submitted that the judgment below 
should be reversed with costs, and also that the court 
below should be directed to enter a final judgment in 
favor of appellant, defendant below. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1923. 


No. 3956. 


WILLIAM J. DANTE, COLLECTOR OF THE 
ESTATE OF STILSON HUTCHINS, DE¬ 
CEASED, APPELLANT, 

vs. 

L. MINIGGIO, APPELLEE. 


Brief on Behalf of Appellee, L. Miniggio. 


Statement. 

Appellant’s statement of the case is very fair and to the 
point and calls for no addition by us. 


ARGUMENT 

The first three assignment of errors relate solely to the 
refusal of the appellee to accept the tender made at the 
trial, and, the right of the trial court, by reason thereof, 
to enter any judgment in her favor. 

It is too well settled by the authorities to permit 
of argument that a tender to be valid and binding, 
in the absence of any statute to the contrary, must be 
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made by a debtor before the commencement of the 
action to recover the thing due. 

Colby vs. Reed, 99 U. S., 560. 

Browning, King & Co. vs. Chamberlin, 210 N. Y., 
270. 

Porter vs. Dixie Fire Ins. Co., 107 S. C., 393. 
Whitman vs. Perkins, 56 Neb., 181. 

Leven vs. Sternfeld, 55 N. J. L., 41. 

And Winningham vs. Redding, 51 N. C., 126. 

See also 38 Cyc., 149. 

There being no statute here regulating tender, this 
common law doctrine applies. 

Even where a tender has been properly made—which is 
not the case here—and refused by the plaintiff, and he 
fails to recover more, the only effect thereof is to con¬ 
demn him with the costs. (See Encyc. Pleading and 
Practice, Volume 21, Page 593, and the many cases cited 
in note 3.) 

The other assignments of error all relate to the single 
question, viz: 

Whether the value of the francs found to be 
due the appellee is to be reckoned into dollars 
at the rate of exchange prevailing on the date 
of the breach of the contract to pay or at the rate 
prevailing on the day of the verdict? 

The question arose due to the fact that “an American 
court can not give a judgment in francs, and, therefore, 
must necessarily fix some date for ascertaining their 
value in dollars.” 

Page vs. Levinson, 281 Fed., 555. 

Also found in Vol. 50 Wash. L. R., 647. 

It is quite true, as urged by the appellant in his brief, 
that if suit had been brought in France judgment could 
only have been given for the number of francs found 
to be due with interest thereon. Likewise, if our ccurts 
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could enter a judgment in the currency of a foreign 
nation. However, as our courts in cases of this character 
must fix a time for the conversion of foreign currency into 
dollars, is it not more equitable and just to take the rate 
of exchange prevailing at the time of the breach of the 
contract than the rate prevailing on the day of the ver¬ 
dict or judgment? This is the rate of exchange the par¬ 
ties had in mind when the contract was made, and, which, 
undoubtedly, they both took into consideration. This 
court can surely take judicial knowledge of the fact that 
when an American is in a foreign country and contract¬ 
ing for goods there, payment to be made in the currency 
of that country, that a mental process is taking place in 
such person’s mind, during the entire negotiation, of the 
relative value of the goods reckoned into dollars at the 
then rate of exchange. On the other hand, to accept the 
rate of exchange prevailing at the time of the verdict or 
or judgment would be taking a rate never in contempla¬ 
tion of the parties, except where there had been no 
fluctuation, and would open the door wide for gambling 
by unscrupulous persons. 

The authorities in this country, both recent and old, 
are not in accord on this point, and we do not think it 
will be helpful to review them in detail as in our judg¬ 
ment recent cases in the House of Lords, Kings Bench, 
Supreme Court of the United States and the United 
States District Court for the District of Maryland 
are decisive of the question. 

In the case of S. S. Celia vs. S. S. Vulturno, Law Re¬ 
ports (1921), 2 App. Cases, 544, the facts and law in¬ 
volved were briefly as follows: 

On December 17, 1917, a collision occurred in 
the Mediterranean between the English steamship 
Celia and the Italian steamship Vulturno resulting 
in an action to determine the liability. Both ships 
were held to blame and the question of damages 
was referred to the Registrar. The cross-claims 
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for damages were agreed between the parties. 
The claims of the owners of the Vulturno included 
one fcr loss due to the fact that the vessel was 
under hire to the Italian Ministry at all material 
dates, and that in consequence of her detention 
for the necessary repairs from December 25, to 
30, 1917, at Gibraltar, and January 24, to Feb¬ 
ruary 18, 1918, at Newport News, deductions 
from her hire were made amounting to 304,418 
lire. Damages were admitted to be due under this 
head. But the question was, at what date ought 
the rate of exchange to be fixed, in order that those 
damages, which were originally assessed in lire, 
should be converted into sterling. 

The House of Lords in separate opinions by Lord 
Buckmaster, Lord Sumner, Lord Parmoor and Lord 
Wrenbury held that the proper date for ascertaining the 
rate of exchange for the purpose of converting the 
amount payable into English currency was the date at 
which the detention occurred. All the English cases and a 
number of the American decisions are reviewed and 
analyzed, and, as the several opinions are quite lengthy, 
we shall content ourselves with setting out the opinion of 
Lord Buckmaster, who after stating the facts substantially 
as above, said in part as follows: 

“. . . There are only two possible dates 

put forward as the dates upon which the conver¬ 
sion can be made, the date when the loss occurred 
and the date when the liability for the loss was dt 
termined. . . . For the purposes of deter¬ 

mining which of these two periods is correct it it> 
essential to examine what it is that the judgment 
effects. 

It is argued on behalf of the appellants that 
it should be considered as divided into two parts, 
the one declaratory of liability determined in lire 
and fixed at the date when the damage was in¬ 
curred, and the other as a matter of meie machin¬ 
ery converting the lire into sterling at the date cf 
the judgment. 
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To my mind that is not the true function and 
purpose of the judgment. A judgment, whether 
for breach of contract or tort, where, as in this 
case, the damage is not continuing, does not pro¬ 
ceed by determining what is the sum which, with¬ 
out regarding other circumstances, would at the 
time of the hearing afford compensation for 
the loss, but what was the loss actually proved to have 
been incurred either at the time of the breach or in 
consequence of the wrong. With regard to an 
ordinary claim for breach of contract this is plain. 
Assuming that the breach complained of was the 
non-delivery of goods according to contract, the 
measure of damage is the loss sustained at the time 
of the breach measured by the difference betw r een 
the contract price and the market price of the 
goods at that date. 

As was stated by Wright, J., in the case of 
Joyner vs. Weeks (1891, 2 Q. B., 31, 33): ‘Many 
cases may be put in which it is plainly immaterial 
, that at the commencement of an action for breach 
of contract the plaintiff is in fact no worse off 
than he would have been if the contract had been 
performed/ 

And as an instance of this proposition, he gives 
the alteration of market values. By the same proc¬ 
ess of reasoning a person who has committed a 
breach can not have his liability increased by such 
a cause. 

Similar considerations apply to an action for 
tort. In cases where, as in the present, the 
damage is fixed and definite, and due to condi¬ 
tions determined at a particular date, the amount 
of damage is assessed by reference to the then 
existing circumstances and subsequent changes 
would not affect the result. If these damages 
be assessed in a foreign currency the judgment 
here, which must be expressed in sterling, must be 
based on the amount required to con ^ert this 
currency into sterling at the date v hen the 
measure was properly made, and the subse¬ 
quent fluctuation of exchange, one way or the 
other, ought ne t to be taken into account. 
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There is little authority upon the actual ques¬ 
tion until recent times, a circumstance due, no 
doubt, to the fact that fluctuations of currency did 
not formerly occur with the violent oscillations by 
which they have been marked in recent years. 
One of the earliest cases is Scott vs. Bevan (2 
B. & Ad., 78). In that case judgment had been 
recovered in Jamaica for the sum of £1554. 16s. 
8d., current money of the Island of Jamaica, and 
proceedings were taken here upon the judgment, 
the only question being whether the judgment 
should be converted into English currency, 100 
L. sterling being the equivalent of £140. cur¬ 
rency of Jamaica, or whether it should be taken 
at par, and it was decided that it ought to be 
estimated at the rate of exchange at the time of 
the judgment in Jamaica. The real question raised 
here does not appear to have been considered by 
the court, a significant fact when it is remembered 
that Lord Tenterden was the presiding judge. 

In the case of Bertram vs. Duhamel (2 Mov. 
P. C., 212), the point was not elaborately argued, 
and the quotation in the judgment at page 217 
is taken from the opinion of Lord Eldon in Cash vs. 
Kennion (11 Yes., 314), but this is not sufficiently 
explicit to afford real assistance. 

The next case is of greater importance. It is 
Manners vs. Pearson (1898, 1 Ch., 581). In that 
case an action was brought claiming an account of 
moneys due under a contract which provided for 
payment in Mexican dollars. Judgment in the 
action, declaring the plaintiff to be entitled 
to an account, was delivered on November 4, 
1897, and the defendant in fact delivered an ac¬ 
count on November 13th of the same year, shew¬ 
ing that a balance was due to the plaintiff in 
Mexican dollars on October 31, 1896. The ques¬ 
tion that arose was the date at which conversion 
from Mexican dollars into English sterling should 
take place. The plaintiff at first suggested that 
each sum of money should be converted into ster¬ 
ling at the rate when it was shown to be due in 
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the account, but he appears to have been willing 
to accept August 31, 1896, the date when the 
balance of the amount was shown to be due, while 
the defendants contended that the proper date 
was November 13, 1897, when the account was 
delivered. 

It is at least remarkable that the actual date 
of the judgment was not suggested as the critical 
moment. The court held, Vaughn Williams L. J., 
dissenting, that the right date was November 13, 
1897. The foundation of the judgment depends 
entirely upon the fact that the claim was a 
claim for an account, and it appears to proceed 
upon the principle that the account was the real 
cause of action. 

Lindley M. R., says (1 Ch., 589): ‘To substitute 
English money for Mexican dollars every time a 
payment ought to have been made is not to take 
an account of what is due under the contract, but 
to give damage for every breach of it which the 
plaintiff can prove that the defendant com¬ 
mitted, which is a totally different matter.’ 

Rigby L. J., says (Ibid, 590), that the plain¬ 
tiff’s argument ‘proceeds upon an entire misap¬ 
prehension of the nature of an action for account 
in equity, which is an action for the balance found 
due on the taking of the account, and not for 
the several items to be included in it;’ and he then 
says that the account ‘was not delivered until No- 
vermber 13, 1897, and, even if accepted on that 
date, could not have formed the basis of an order 
at an earlier period.’ This judgment does not de¬ 
pend upon the view that date of the judgment is 
the correct date for conversion, but rather upon 
the ground that the judgment is a judgment for 
something which is found due on taking the ac¬ 
count, and that it is at the date when the account 
has been taken or delivered that the true liability 
is disclosed. In other words the balance of the ac¬ 
count is treated as the foundation of the claim for 
judgment, and it is at that date that the conver¬ 
sion is to be made. 

I am not prepared to accept this view, but 
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it is not essential to determine that question in the 
present case. It is sufficient to say that the 
judgment certainly did not proceed upon the 
ground for which the appellants now contend. 
Vaughn Williams, L. J., on the other hand states 
in clear language the principle which the re¬ 
spondents say is correct. (1 Ch., 592), he says: 
‘It seems plain that this mode of computing 
the value of foreign currency in English sterling, 
and thus converting the one currency into the 
other, is based upon damages for the breach of 
contract to deliver the commodity bargained for at 
the appointed time and place, and, if this is so, it 
follows that the date as of which that value must 
be ascertained is the date of the breach , and not the 
date of the judgment,’ and he adds: “/ see no 
reason why a different rule should be applied 
in a case where the form of action is, as it is in this 
case, an action for an account .” He thought, there¬ 
fore, that conversion should take place in respect 
of each item as it was shown to be due, but as the 
plaintiff was willing to accept October 31, 1896, 
he also accepted that date as correct. 

With the principle as he enunciates it I am in 
entire agreement, and I do not think there is any 
expression in the judgment of the other learned 
Lords Justices to show that they disagreed. 
Their judgment rested, as I have shown on their 
view as to the proper application of this principle 
to the circumstances of the action. The final au¬ 
thorities upon this matter are fortunately far 
from ambiguous. Roche J., in Kirsh & Co. vs. 
Allen, Harding & Co. (25 Com. Cas., 63), decided 
that the rate of exchange should be taken as at 
the present time, meaning no doubt the date of 
the judgment; but in a latter decision of Di 
Ferdinando vs. Simon, Smits & Co. (1920,2 K. B., 
704), which was an action for breach of contract 
to carry goods from London to Italy and for con¬ 
version, the learned judge held that the proper 
measure of damage was the value of the goods at 
the date when they should have arrived in Italy. 
He found the value in Italian lire and converted 


9 


the sum into English currency at the rate of ex¬ 
change on that date. This judgment was upheld 
by the Court of Appeals (1920, 3. K. B., 409). 
Bailhache J. in Barry vs. Van den Hurk (1920, 
2 K. B., 709), also fixed the date for conversion as 
the date when the damages were properly 
measured, and McCardie J. in Lebeaupin vs. 
Crispin & Co. (1920, 2 K. B., 714), decided the 
same thing. 

There is consequently a very formidable body of 
opinion in recent decisions against the appellant’s 
contention, and the only authority to which they 
can refer in their support is the American case 
of Marburg vs. Marburg (26 Md., 8), decided in 
1866. There does not appear to have been 
any consideration of the question in the Supreme 
Court of the United States, and their Lordships 
are deprived of the assistance which would have 
been afforded had the matter been the subject 
of argument before that tribunal. The principle 
underlying the decision in the Maryland case 
appears largely to be due to the consideration of 
text-books on international law. In one sense the 
case undoubtedly affects international matters 
but it does not necessarily follow that it invokes 
consideration of international law. The real 
question must depend upon the true effect of a 
judgment in one country relating to damages that 
are measured in terms of a foreign currency, and 
into this international relations do not necessarily 
enter. Disputes similar to that in the present 
case could easily arise between two British 
subjects out of a purely British contract where 
the measure of damage was originally expressed 
in terms of a foreign currency; in such a case the 
English court could and ought to measure the 
damages at the proper date, and then at that date 
convert the foreign exchange into English cur¬ 
rency. There can be no difference in the principle 
when one of the litigants is not a British subject. 

For these reasons I think that this appeal 
should fail, and should be dismissed, with costs.” 
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In the case of Societe Des Hotels Du Touquet Paris 
Plage vs. Cumming, Law Reports (1921), 3 K. B., 
459, the plaintiffs, a company incorporated in France, 
claimed 18,035 francs from the defendant for board 
and residence at the Hermitage Hotel, Paris, and for 
money lent. December 31, 1914, was taken as the 
date the debt became due and payable, and it was agreed 
that the value of the francs in sterling on this date was 
£715. The question before the court was whether the 
debt was payable in English money at the rate of ex¬ 
change prevailing on December 31, 1914, or at that 
prevailing on the date of the judgment in the action. 
Avory J., wrote the opinion, and after reviewing the 
authorities, said in conclusion as follows: 

“The authorities appear to me to show that 
when judgment is given, the amount due on the 
judgment must be converted into English cur¬ 
rency, but not at the rate of exchange prevailing 
at that date. In my view they show that the plain¬ 
tiff being entitled to sue in an English court can 
claim payment in English currency at the rate 
of exchange prevailing when the debt fell due." 

3 

In Birge-Forbes Co. vs. Heye, 251 U. 317, the 
plaintiff, Heye, was a cotton broker in Bremen, Ger¬ 
many, and sued the petitioner, cotton exporter in 
Texas, to recover sums that Heye had to pay on its 
account to different buyers in Germany in marks, for 
failure of certain cotton to correspond to the description 
upon which the price was based. The court in affirm¬ 
ing the decision of the Circuit Court of Appeals for the 
Fifth Circuit (248 Fed., 640), said among other things as 
follows: 

“We see no error with regard to the taking the 
value of the German mark at par in the absence of 
evidence that it had depreciated at the time 
of the plaintiff's payments ” 
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The Circuit Court in its opinion said: 

“The purpose of the judgment is to make whole 
the plaintiff for the amount which he paid out in 
discharging the obligation of his principal. The 
evidence failing to disclose any depreciation of the 
German mark at the time of payment, the as¬ 
sumption should be that the value of the mark 
was at the time the nominal value and the judg¬ 
ment should be predicted upon this value.” 

In Page vs. Levinson, decided May 26, 1922, by the 
U. S. District Court for the District of Maryland, 
281 Fed., 555, it was held that in an action for breach 
of contract against a buyer of goods, to be delivered in 
France and paid for in francs, the measure of plaintiff’s 
recovery to be such sum in dollars as would purchase 
the number of francs awarded as damages at the rate 
of exchange current at the time of the breach. In this 
case Judge Rose, now elevated to the Circuit Bench, 
after reviewing all the American and recent English 
decisions, particularly S. S. Celia vs. S. S. Vulturno, 
Societe Des Hotels Du Touquet Paris Plage vs. Cum¬ 
mings and Birge-Forbes Co. vs. Heye, supra, concludes 
as follows: 

“It must be borne in mind that no one rule will 
in this matter in all cases work well. It is far 
better to have one than many. The House of 
Lords has settled the law for England. With 
its view many of the American courts of last 
resort concur. It would seem the part of wisdom 
to accept it, even if a federal court is free to 
do otherwise, and that is perhaps doubtful. It 
may be true that the point with which we are now 
concerned may not have been the most prominent 
in the minds of the court or counsel in Birge- 
Forbes Co. vs. Heye, supra, but it is certain that 
the attention of both was directed to the ques¬ 
tion and it was decided that, when a German 
in Bremen had paid marks and was seeking in the 
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American courts to recover for that payment, the 
marks were to he turned into dollars as of the date 
of the payment in Germany , and not as of the date 
of the trial. That disposition of that case was 
doubtless the more equitable. It is of course pos¬ 
sible that the Supreme Court, in the brief sentence 
with which it disposed of the question, did not 
intend to promulgate a general rule; but it did not 
say so, and there does not appear to be any 
sufficient reason why a lower federal court should 
attempt to distinguish the facts of that case from 
those of the one at bar, even if it had the right 
to do so. ,, 

The Saigon Maru (D. C.), 267 Fed., 882; The Hurona 
(D. C.), 910; Liberty National Bank vs. Burr (D. C.), 
270 Fed., 251; and Sirie vs. Godfrey, 198 App. Div. 
(N. Y.), 536, cited by appellant were all decided before 
the decision of the House of Lords in S. S. Celia vs. S. S. 
Vulturno, supra, and hence the respective judges did not 
have the benefit of this decision. In his opinion in the 
Hurona case, supra, Judge Augustus Hand cites, as sup¬ 
porting his position, the English decision, Kirsh & Co. vs. 
Allen, Harding & Co., supra, which the House of Lords 
in their respective opinions expressly overrule. None of 
these decisions review the authorities to any great 
extent, and, therefore, are not entitled to as great 
weight as the cases herein cited, and are certainly not 
binding on this court. 

We respectfully submit for the reasons herein set 
forth that the judgment of the lower court should be 
affirmed with costs. 

Respectfully submitted, 

JOHN C. GITTINGS, 

THOS. MORTON GITTINGS, 

Attorneys for Appellee. 
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Since our brief was filed in this court, two additional 
cases involving the identical question here for considera¬ 
tion have come to our attention. These cases seem to us 
to completely and fully answer all the contentions of 
appellant. 

Guinness vs. Miller, 291 Fed., 769, decided June 
28th, 1923, was a suit brought in New York City by a 
citizen to recover a debt owed by a German on a stated 
account payable in marks. The sole question involved 
was whether the decree should be for the value in 
dollars of the marks when the account was stated, 
December 16, 1917, or for their value as of the date of 
the decree. Learned Hand, District Judge, wrote the 
opinion and held the proper exchange was that at the 
time when the account was stated and the balance 
became immediately payable. The learned justice cited, 
among others, the cases relied upon in our original 
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brief and took special pains to point out that there 
was no distinction in his judgment between torts and 
contracts to pay fixed sums of money. He said in part 
as follows: 

“There is in my judgment, no sound basis for 
distinction between torts and contracts to pay 
fixed sums of money. The confusion arises from 
the assumption that payment after the due date 
is performance. But that appears to be untrue. 
A promise to pay a sum at a given day is not a 
promise to pay then or later. When the promissor 
defaults, he fails to perform the only promise 
he has made, and his liability is as much a new 
creation of the law as though he had failed to 
deliver a chattel; or, if it be insisted that his 
liability is an alternative performance, still that 
performance is not to pay at any later time, but 
generally to indemnify the promisee, subject, 
of course, to the limitations imposed by law. 
That liability is, as it seems to me, quite analogous 
to the obligation to indemnify raised upon a 
tort, and the same reasoning should apply to it. 
A foreign sovereign will raise an equivalent ob¬ 
ligation, but couched in terms of its own money, 
because that alone it has the power to secure.” 

• • • • • 

“It must be confessed that the rule is as yet 
unsettled in the federal courts; but, whatever be 
the true analysis, the indications are that the 
English and New York rule will eventually 
prevail. As this seems to me to accord with 
principle, I shall adopt it till it is settled other¬ 
wise. . . .” 

The New’ York rule mentioned in the foregoing 
decision is that laid down by the Court of Appeals of 
New York in Hoppe v. Russo-Asiatic Bank, 235 N. Y., 
37, decided January 30th, 1923, where the court said: 

“The complaint set up two causes of action. 
The first alleged the residence of the plaintiff in 
this state; that defendant is a Russian banking 


Corporation; that a firm known as B. B. Hoppe & 
Co. was of the nature of a corporation or special 
partnership organized and existing under the 
laws of Russia; that on January 15, 1918, de¬ 
fendant at its Paris branch received from the 
Societe des Forces Motrices et Usines de l’Arve a 
check on the National Bank of Credit for the 
sum of 559,000 francs, the proceeds of which it 
agreed to pay to B. B. Hoppe & Co., or upon its 
order, at defendant’s London office; that on the 
18th day of January, 1918, defendant collected 
this check; that on or about January 30, 1918, 
demand was made for the payment of the proceeds 
thereof in pounds sterling upon defendant’s 
London branch; that the defendant refused to 
make such payment, and that on May 22, 1919, 
the cause of action was assigned by Hoppe & Co. 
to the plaintiff. The second cause of action 
repeated most of the allegations of the first 
cause of action; and set up that, on or about 
January 18, 1918, the defendant received for 
the use of Hoppe & Co. the sum of 559,000 
francs, which although duly demanded, de¬ 
fendant refused to pay. 

The measure of damages adopted by the trial 
court in directing the verdict and approved by 
the Appellate Division was the value in 
United States currency of the sterling equivalent 
of the 559,000 francs on the date of the alleged 
demand. Defendant contended that their value 
on the date of rendition of judgment should be 
the measure of damages. 

Per curiam: 

The judgment appealed from should be affirmed 
with costs. 

Held. In an action properly brought in the 
courts of this state by a citizen or an alien to 
recover damages, liquidated or unliquidated, for 
breach of contract or for a tort, where primarily 
the plaintiff is entitled to recover a sum expressed 
in foreign money, in determing the amount of 
the judgment expressed in our currency the 
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rate of exchange prevailing at the date of the 
breach of contract or at the date of the com¬ 
mission of the tort is under ordinary circumstances 
to be applied. (Gross vs. Mendel, 171 App. 
Div. (N. Y.), 237; affd., 225 N. Y., 633.)” 

It is important here to note that the appellant in 
Hoppe vs. Russo-Asiatic Bank, supra, relied upon the 
authority of Sire vs. Godfrey, 196 App. Div. (N. Y.), 
529, and The Hurona,’ 268 Fed., 910; also that the 
defendant in Guinness vs. Miller, supra, relied upon 
The Hurona and re Saigon Maru, 267 Fed., 881. So 
does the appellant in the instant case. There seems 
to be no question, however, that the weight of authority 
is to the contrary, not only in England where the question 
has been settled by the House of Lords but in New 
York and the United States Federal Courts. 
Respectfully submitted, 

JOHN C. GITTINGS, 

THOS. MORTON GITTINGS, 

Attorneys for Appellee. 
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The Federal Courts had, up to the filing of this suit, 
uniformly laid down the rule contended for by appellant: 

(1811) Cropper vs. Nelson, 6 Fed. Cas., 873. 

(1920) The Saigon Maru, 267 Fed., 881. 

(1920) The Hurona, 268 Fed., 910 (Judge 
Augustus N. Hand, New York). 

(1921) Liberty National Bank vs. Burr, 270 
Fed., 251. 

Judges sitting in two inferior Federal Courts have, 
since then, attempted to overthrow such established 
rule. 

(1) In 1922 Judge Rose, in Page vs. Levinson, 281 

Fed., 555, undertook to do so by dicta in a case not 

involving suit for overdue money with interest for goods 

sold and delivered, but involving, instead, damages 

for nondelivery of goods sold. He was led into his 

error by an obvious lack of acquaintance with Birge- 
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Forbes Company vs. Heye, 251 U. S., 317, relied upon 
by him, and further by assuming the applicability of 
certain state decisions cited by him, which involved 
foreign bills of exchange, controlled, of course, by the 
special rule of the law merchant applicable thereto 
(8 Corpus Juris, 1104). 

(2) In 1923 Judged Learned Hand, in Guinness vs. 
Miller, 291 Fed., 769, made a similar attempt to over¬ 
throw the established rule, in conflict with his brother, 
Judge Augustus N. Hand, of the same court, who decided 
The Hurona, 268 Fed., 910. He was led into his error 
by an apparent lack of knowledge of the rule of the law 
merchant applicable to foreign b : lls of exchange, : n 
consequence of which he cited two New York foreign 
bill of exchange cases as applicable, namely, Gross vs. 
Mendel, 171 App. Div. (New York), 237, affirmed 
225 New York, 633, and Hoppe vs. Russo-Asiatic Bank, 
235 New York, 37. He disregarded the only pertinent 
New York case, Sirie vs. Godfrey, 196 App. Div. (New 
York), 536, involving a sample case of sale of mer¬ 
chandise in France to be paid for in French francs, and 
not involving a foreign bill of exchange passing between 
different countries controlled by the special rule of the 
law merchant. The last named case was decided in 
1921, subsequent to the first of the New York cases 
relied on by Judge Learned Hand, and previous to the 
second of such cases; yet in no one of the cases is there 
any suggestion of an overruling by one of the other, 
as he erroneously assumes from his own lack of appre¬ 
ciation of the radically different subject matter involved. 

Tender after suit.—Appellee cites cases on this point 
dealing with tenders of chattels, rather than tenders of 
money, which cases are, of course, not applicable. 
Tenders of money, after suit brought, if including 
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interest and costs, are allowable. • This is recognized in 
Colby vs. Reed, £9 U. S., 566: . 

“Authority undoubtedly exists in the defendant 
to tender the debt, if it is of a definite amount, 
before action is brought; but it is equally well 
settled, even if it be large enough to pay the 
whole debt, that is utterly nugatory after action 
brought unless it also include a sum sufficient 
to pay the costs.” 

See also Enos B. Phillips, 53 Fed., 153, at 154: 

“That a tender shall be effectual and shall 
bar a recovery of interest and costs after suit is 
begun, it must be of such sum as will cover the 
claim admitted, with interest to the day of the 
tender, and such costs as have accrued in the suit 
up to that time.” 

Rule Is ot International Consequence. 

The long established rule for which appellant contends 
is stated in Westlake’s Private International Law 
(5th Ed.) Sec. 226. 

What is the consequence of discarding such rule at 
the behest of an individual foreigner who occupies 
the position of a claimant? 

In the case at bar, a French merchant in 1909 sold to 
an American in France certain goods at the price of 
7818.50 francs. The full recovery in the French Courts 
upon suit brought in 1921 would be 7818.50 francs, plus 
interest and costs. The French merchant wants mare 
in a suit brought in 1921 in the United States, seeking 
the equivalent in American dollars of approximately 
20,000 francs, plus interest and costs, and objecting to 
the equivalent in American dollars of the amount of 
recovery which his own courts would give him. 

Take the converse of the proposition. A Washington 
merchant in 1909 sells to a Frenchman in Washington, 
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D. C., certain gocds at the price of $1,563.70. The 
full recovery in the courts here upon suit brought in 
1921 would be $1,563.70, plus interest and costs. The 
Frenchman wants to pay less in a suit brought in 1921 
in France than called for by his contract and than he 
would have to pay in a suit brought here. He con¬ 
tends that he can not be required to pay the number 
of francs which would be needed to constitute the 
equivalent of the American dollars which our courts 
must award, but that he can only be required to pay 
on the basis of the number of francs that would have 
been the equivalent in 1909—about one-third the number 
now required. The Frenchman would be so entitled 
to escape his manifest liability under the new rule for 
which appellee claims, namely, that the exchange is 
not to be computed as of the time of trial or judgment, 
but as of the time of original non-performance. 

The established rule for which appellant contends 
operates uniformly in all situations and in all countries, 
and no party assumes any hazard except the possible 
deflation or inflation of the currency voluntarily adopted 
by him in his contract. The new rule contended for 
by appellee causes radical inequalities in all situations, 
because the time for computing the exchange would be 
different from the time of judgment and yet the forum 
currency is not obtainable earlier than the time of 
judgment and only in the condition then existing, the 
difference in time allowing actual depreciation or ap¬ 
preciation in value of currency both at home and in the 
forum which neither can notice as to itself, whereas 
under the long established rule the exchange is com¬ 
puted at the time when the judgment currency is 
available making the value of the award the same in 
all countries, and putting all parties upon an equal 
plane regardless of nationality. 


Question May Be Certified. 

If this court finds the tender which appellant made 
at the trial dispenses with the necessity of determining 
the question of exchange otherwise involved, the ques¬ 
tion of international importance presented herein need 
not be determined. But if it is to be determined, it 
may perhaps be advisable for this court tc certify the 
question to the Supreme Court of the United States, 
in view of the fact that all previous decisions have been 
by Federal Courts of first instance, in whose decisions 
lack of harmony is developing which may extend to 
the various Federal Circuit Courts of Appeal. The 
question should be definitely settled by the highest 
Federal Court as early as possible. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
Attorney for Appellant. 


